I. Introduction
Focusing on European Union customary law (EUCL) in a discussion pertaining to the general principles of EU law (EUGP) may sound surprising at fi rst. Why broach one source of EU law, and a prima facie practically irrelevant one at that, to address another one ? It is precisely because they are both (unwritten) sources of EU law that their comparison and relationship are arguably relevant. And this even more so as it is from the perspective of the doctrine of the sources of EU law that I propose to approach EUGP in this chapter.
What is striking about EUGP is their disproportionate quantitative and qualitative importance in EU law 1 by comparison to what is the case both in domestic 2 See eg G Tusseau , ' M é tath é orie de la notion de principe dans la th é orie du droit contemporaine. Sur quelques é coles de d é fi nition des principes ' in S Caudal (ed) 4 Importantly, my argument does not depend on the political nature of the EU, and in particular on whether it should be regarded as an international organisation or as a state. I am indeed assuming it has the (autonomous) legal order it claims to have and am only focusing on its law ' s sources. The type of international subjecthood of the EU does not matter for its capacity to have a legal order in the fi rst place (see J Klabbers , ' The Concept of Legal Personality ' ( 2005 ) 11 Ius Gentium 35 -66 ). Of course, the EU ' s political nature can be relevant with respect to the identity of its law ' s subjects and hence, partly at least, to the grounds for its legitimacy. However, assuming for now that both a state and an international organisation can be democratic, the political nature of the EU does not seem decisive for the relevance of EUCL. 5 See eg Art 1(2) of the 1907 Swiss Civil Code. 6 See eg Art 38(1)(b)(c) of the 1945 Statute of the International Court of Justice. 7 I am agnostic here about whether the usual sources of law (legislation, custom, principles) are a contingent feature of a legal order or a conceptual-normative one. The fact is that there are striking legal orders 2 and in the international legal order. 3 , 4 This is surprising on at least two counts.
In contrast to what applies in domestic law 5 and in international law, 6 fi rst of all, there is hardly any mention in practice of customary law among the unwritten sources of EU law. This is surprising because EU law is usually conceived of either as a regional regime of international (organisation) law or as a special municipal legal order. Even if it is correctly conceived as neither, it is striking to encounter a legal order that does not, or only rarely, recognises customary law among its sources. 7 This is even more peculiar as the role of EUCL has been limited in practice since the inception of the EU legal order. As a matter of fact, it is still a relatively young legal order and unwritten law should therefore be called to play an important gap-fi lling role, 8 as confi rmed ironically by the comparatively important gap-fi lling function of EUGP in EU law. Actually, even in long-established domestic legal orders where material customary law tends to diminish in relevance, customary law is still called to play a role in the institutional or constitutional realm. 9 And the same could be said of the regional or functional customary law that often develops through established inter-state or institutional practice within international organisations (IOs). 10 Secondly, in contrast to domestic and international law, there are no discussions in practice pertaining to the relationship between EUGP and EUCL. This is equally surprising because general principles are usually regarded, either interchangeably or at the same time, as both a type of norms and a source, at least in domestic and international law. This raises the diffi culty of their relationship to other sources of law and especially to unwritten sources such as customary law. In fact, customary law is the source of many general principles of law qua norms, thus making its relationship to general principles qua source even more ambiguous. This may be exemplifi ed by reference to the debate surrounding the legal positivist understanding of general principles, 11 and especially the idea of ' judicial custom ' qua social source of these principles in a legal order. Finally, general principles and customary law are not only both unwritten sources of law, but share common features in their process of identifi cation and formation, thereby making the distinction between them often diffi cult. These three issues are well known in international law where the confl ation between general principles and customary international law is common. The relationships between both sources are also frequently considered in domestic law.
Of course, the lack of existence or relevance of EUCL in practice depends on which practice one considers. To start with, there is very little discussion of EUCL in the case law of the Court of Justice of the European Union (CJEU), 12 for reasons commonalities on sources from one legal order to the other in practice. Thus, even if having customary law among its sources is a contingent feature of the domestic and international legal orders, it is worth wondering why EU law differs in this respect from both domestic and international law. that I will identify and discuss later. True, this need not be representative of the rest of the practice of EU law. EUCL can arise from inter-institutional or inter-state practice and may, as a result, be identifi ed and, arguably, even validated by other EU institutions than the CJEU. Besides, one should not underestimate the role of scholarship in the acknowledgement of the existence and relevance of a given source in the legal practice. This is because of the role of the doctrine of sources in the latter ' s functioning. Just as curiously, however, there has been very little scholarly interest in EUCL to date, 13 and even less so in its relationship to EUGP. 14 Most of the EU law literature that discusses EUCL is quite ancient. Moreover, it stems from French-speaking or Dutch-speaking EU law scholarship, thereby confi rming, of course, how little interest there has been overall for the topic of sources in EU law in English-speaking scholarship over time. 15 All the same, the little EU law literature there is about EUCL is generally favourable to it and emphasises its interesting features. 16 Curiously, even the literature on international law in the EU legal order, and how both legal orders infl uence each other, does not pick up on EUCL. International lawyers and EU external relations lawyers alike focus on customary international law (CIL) and how it has been received within EU law (eg its validity, rank and effects) or, conversely, how the EU ' s practice has been contributing to the identifi cation and/or formation of CIL 17 -whether on its own, in the EU ' s respective spheres of competence, or in lieu of and for its Member States as 13 practised by other IOs. 18 This neglect is particularly intriguing as the existence of EUCL defi nitely affects the contribution of the EU to the development of CIL. Of course, the latter may occur without EUCL, but the existence of EUCL conditions the development of some norms of CIL, such as international human rights law. Generally speaking, the existence of customary law internal to an IO is approached by international law scholars exclusively from the perspective of its contribution to CIL (or, worse, as subsequent international treaty practice under Article 31(3) (c) of the Vienna Convention on the law of treaties (VCLT)), and rarely as a source of IO law in itself and hence as functional or regional customary law. 19 The neglect of EUCL, and its relationship to EUGP, in both the practice and scholarship of EU law is even more surprising as the stakes in matters relative to the sources of law are high in any legal order. This should be true of the EU legal order as well. Among these stakes, one should, fi rst of all, mention the concern for the legitimacy of EU law. Sources should indeed be organised in such a way that the EU law they produce can claim legitimate authority. Given the specifi cities of the EU legal order, the duality of its subjects (individuals and states), and in particular its democratic claims to inclusion and participation, 20 the issue of the legitimacy of EUCL and EUGP arises differently than in either domestic or international law, but especially in the latter. A second stake is the allocation and balance of powers, both horizontally among EU institutions (Article 13(2) TEU) and vertically among the EU and its Member States (Articles 4(1)(3) and 5(1)(2) TEU). Sources of EU law should indeed be organised so as to respect that idiosyncratic balance. Again, these procedural constraints differ from what may apply in the domestic legal order, but especially also in the international legal order. A third concern is a constitutional one. Sources of EU law should be organised so as to respect the constraints set by the EU constitutional order, 21 and especially within the EU Treaties. This hierarchical dimension of the sources of EU law distinguishes them from those of the international legal order in particular, and affects both EUCL and EUGP and their potential relationship.
There are many reasons one could put forward for the comparative imbalance between EUCL and EUGP in the EU legal order. Some are inherent to the Union ' s supranational nature and idiosyncratic democratic legitimacy, whereas others pertain to changes in the relationship between EU law and international law, in the allocation of powers horizontally between EU institutions or vertically between the EU and the Member States, and in the role of the CJEU and its case law in the EU legal order. As I will argue, some of these reasons are under strain currently, thereby leading to potential developments in the practice of EUCL. Understanding the specifi cities of EU law with respect to EUCL, and its relationship to EUGP, and the reasons for these peculiarities of the EU legal order in comparison to both domestic and international law constitutes this chapter ' s fi rst aim. Its second objective is to explain why and how some EUGP could be better approached as EUCL.
Accordingly, my argument will be three pronged. In section II, I will briefl y account for three theoretical issues pertaining to general principles in EU law: their types, sources and functions in the EU legal order in comparison to domestic and international law. Section III will address EUCL and especially its types and functions, but also how it differs from other written and unwritten sources of EU law, how it relates to them and why it has had so little relevance in practice, still by comparison to domestic and international law. In section IV, I will argue for a stronger relationship between EUGP and EUCL in terms of sources of EU law. I will illustrate the importance of doing so with respect to EU fundamental rights which are the epitome of EUGP. 
II. General Principles in EU Law

A. Types of General Principles in EU Law
In a nutshell, EUGP can be understood as legal principles, ie as (i) fundamental legal norms that are (ii) structurally indeterminate. 22 As it is the case domestically and internationally, the addition of the qualifi cations ' general ' and/or ' fundamental ' does not bring much to the extent that all legal principles are usually both general and fundamental. Although principles may apply to public authorities or to individuals, 23 this article focuses on general principles of public law, ie on principles that apply to public authorities whether EU Member States or EU institutions. These general principles can also be referred to as constitutional principles.
General Principles and Customary Law in the EU Legal Order
There are four types of general principles in EU law. EU lawyers, like international lawyers, are familiar, fi rst of all, with general principles ' common to the laws of the Member States ' that stem from common domestic traditions such as EU fundamental rights; second, with ' general principles of international law ' such as pacta sunt servanda ; and, third, ' general principles of EU law ' such as direct applicability that are specifi c to the functioning of the EU. This third category entails all general principles that pertain to the constitutional and institutional articulation and organisation of the EU. 24 EU law also knows of a fourth category of general principles, however, that comes close to the general principles one fi nds in domestic law: ' general principles of law ' . These are the principles one encounters in any domestic legal system in Europe, such as legal security in particular.
B. Sources of General Principles in EU Law
In terms of sources, EUGP are both considered a type of EU legal norm and a source of EU (unwritten) primary law. 25 One may derive the latter from Article 263(1) and Article 340(2) TFEU in particular.
Of course, general principles of EU law qua source of EU law include as a priority general principles that stem from common domestic traditions. There is actually an important mutuality of general principles that arise from domestic law, become European general principles and infl uence domestic principles in return. This has been the case for the principle of proportionality, in particular.
Interestingly, the CJEU is quite specifi c regarding the method and criteria for the identifi cation of the EUGP it considers as a source of EU law, ie those stemming from common domestic traditions. Denys Simon refers to that method as a ' m é thode é clectique, s é lective et fi ltrante ' . 26 The CJEU starts by a comparative law analysis, although it has done so less and less rigorously in recent times and leaves it to the Advocate General in most cases. 27 The criteria are, fi rst of all, a commonality test that does not usually require unanimity among states or even a majority thereof; 28 and, secondly, a transposability test the success of which depends on how well the principles fi t the overall structure and objectives of 24 See von Bogdandy (n 1); N Tsagourias , ' The Constitutional Role of General Principles of Law in International and European Jurisprudence ' in N Tsagourias (ed), Transnational ConstitutionalismInternational and European Models ( Cambridge , Cambridge University Press , 2007 ) 71 -106 . 25 See P Pescatore , ' Les principes g é n é raux du droit en tant que source du droit communautaire ' in P Pescatore (ed), É tudes de droit communautaire europ é en 1962 -2007 ( Bruxelles , Bruylant , 2008 ) 691 -730 . 26 See Simon, ' Y a-t-il des Principes G é n é raux ' (n 1) and Simon, ' Les principes en droit communautaire ' (n 1). 27 See Arnull (n 1). 28 the EU. 29 In view of the case law, the two tests tend to merge into one another as certain domestic traditions are held to be compatible with the general objectives of the EU and hence to be suffi ciently common, while others do not for the very same reasons. 30 EUGP also have other sources than domestic general principles, and in particular (written) primary EU law, but also the CJEU ' s case law.
Starting with the latter, fi rst of all, whether one sees the CJEU as only interpreting and specifying the EUGP one fi nds in EU primary law, or actually as creating them or turning them into EU law through judicial custom, its case law is crucial to general principles. Judicial law amounts indeed to the most important source of legal principles as the latter need to be identifi ed, but also interpreted even if they are guaranteed legally and pre-exist judicial interpretation. By nature, legal principles require interpretation and a normative assessment in every case. Arguably, not only do legal principles require the judiciary, 31 but judges need legal principles to exercise their functions fully. 32 As in domestic and international law, secondly, general principles are gradually specifi ed and codifi ed into primary or secondary EU law. As I explained before, this does not prevent their judicial interpretations from developing them further (see eg Article 6(3) TEU in the context of EU fundamental rights). The distinction between written and unwritten general principles is fl uid, as a result. Implicit principles often get codifi ed and become explicit, but they subsist as implicit principles. Implicit principles may actually also be extracted from explicit ones through interpretation. As a result, codifi ed principles may impact on codifi ed law through a retroaction process.
The CJEU has not yet defi ned a strict method as to how to identify those general principles of EU law that do not stem from primary EU law -and do not derive from domestic traditions qua autonomous source of EU law either. 33 This may be explained by the unease the idea of judicial law creates in general. 34 By contrast to international law, however, the issue is not so much the lack of hierarchy or exclusivity of the judiciary and its lack of compulsory jurisdiction or of 29 democratic legitimacy and accountability. One may indeed argue that the CJEU, and the European judicial dialogue that is so specifi c to the European legal order lato sensu , have actually developed in the way they did through the elaboration of general principles. 35 Rather, the challenge to judicially created EUGP has to do with the vertical and horizontal division of powers within the EU, on the one hand, and between the EU and its Member States, on the other. 36 Recent case law shows how justifi ed these fears about a general principles ' ' competence creep ' are. 37 Interestingly, the CJEU has actually responded to those concerns recently by not over-interpreting general principles. 38 Finally, in terms of rank, it follows from the nature and role of EUGP that they need to be interpreted and specifi ed when applied in concrete circumstances and, in most cases, balanced against other legal principles. Their balancing is guided by the moral and political values they protect. It cannot indeed occur by reference to a formal hierarchy of legal norms: principles stem from different sources, on the one hand, and even when they stem from one single source such as judicial law, they are meant to refer the interpreter to moral values and hence relate to an axiological hierarchy and not a legal one, on the other. This becomes clear when one thinks of constitutional principles whose constitutional nature can derive à la fois from their constitutional entrenchment and from their use in constitutional judgements, without any difference being made either way as to their rank in case of balancing. In the context of EU law, one may actually consider that the constitutional function of (most) general principles, combined with their normative importance, would justify granting them constitutional rank in most cases. 39 This has consequences in turn for the formal hierarchy of sources within EU law: if there is a hierarchy between EUGP and EU primary law, indeed, it is a material one at most (see also Article 52(4) EU Fundamental Rights Charter (EUFRC) a fortiori regarding EU fundamental rights). And the same may be said of their relations to one another. 35 See Groussot (n 1). 36 
C. Functions of General Principles in EU Law
The functions of general principles in EU law follow closely the different functions general principles have in domestic law, but also in international law. 40 General principles are both an aid to and a constraint on the judicial interpretation of EU law. 41 Their reference to values helps to justify other EU law norms, but also contributes to the development of the rule of law in EU law and hence to the legitimacy of EU law as a whole.
The two functions of general principles one can distinguish in domestic and international law, ie gap-fi lling and coherence, can also be identifi ed in the CJEU ' s practice. They have evolved both quantitatively and qualitatively in the EU legal order, however.
General principles helped to fi ll gaps, fi rst of all, while EU law was developing. It seems from the recent case law, however, that there are too many potential principles available currently and that the CJEU often chooses to leave a gap open nowadays rather than fi ll it with yet another principle. 42 One may also observe how general principles codifi ed in EU primary law are constantly being reinterpreted by the CJEU, thus ensuring a dynamic understanding of EU law. In qualitative terms too, the gap-fi lling function has turned into an intervalidation function where general principles allow principles to be transferred from one legal order to the other, and in particular from domestic or international law into EU law, while respecting the autonomy of each of the respective legal orders.
Secondly, general principles also ensure the coherence of EU law. Here again, coherence has evolved with EU law and the greater integration between legal orders in the EU. Although their invocation does not imply hierarchy or unity, general principles contribute to the integrity of the European legal order lato sensu and hence preserve the legal pluralism that prevails between the EU legal order and that of its Member States. 43 General principles can even be regarded as a way of providing materially superior norms and a transitive normative hierarchy that can allow EU law and general international law to be articulated in richer terms than dualist ones within the European legal order lato sensu . 44
III. EU Customary Law
Although it is the most important unwritten source of law in both domestic and international law, customary law has received very little recognition in the practice 40 See Guastini (n 2). 41 See also Bengoetxea (n 1). 42 See Case C-101/08 Audiolux (n 33) and Case C-255/02 Halifax (n 33). 43 A. Types of EU Customary Law EUCL can be understood, like customary law in general, as a normative practice, ie (i) a general, coherent and regular practice (ii) regarded as law and hence as legally binding.
Confi rmation of the applicability of the so-called two-element doctrine in EU law may be found in the CJEU ' s case law. 45 There is very little information in that very case law, however, about how these criteria actually work. Of course, as I explained before, the CJEU ' s case law is extremely limited on EUCL in general and the reasoning pertaining to its ascertainment even more. Domestic and international courts are not usually very specifi c about the criteria they use for the determination of customary law in any case.
Depending on the identity of the subjects and the object of customary law, one may distinguish between different types of EUCL: inter-individual, interinstitutional and/or inter-state EUCL; and material and/or constitutional EUCL.
First of all, the subjects of EUCL could be any of the subjects of EU law: individuals, EU institutions or EU Member States. This is what one would expect from a comparison with domestic and international customary law. The subjects of any norm of customary law are indeed those practising what could thereby become a custom. In EU law, EUCL has developed mostly between EU institutions and/ or between EU Member States. This is a consequence of the object of EUCL, as we will see next, but also of the sheer scope of the general EU practice needed to give rise to inter-individual EUCL and the diffi culty of meeting that condition in practice at EU level. As it is the case in international law, inter-state EUCL may also arise from a suffi ciently general, regular and coherent intrastate practice.
Secondly, EUCL may be either material or institutional depending on whether its object is any part of EU material law or only EU institutional law. This is a distinction one encounters within domestic customary law where customary law has progressively, and primarily due to its gradual codifi cation, become mostly institutional or constitutional. Constitutional customary law is also referred to domestically as ' constitutional custom ' or ' constitutional convention ' . In EU law, constitutional customary law is also the most common type of EUCL one can encounter. 46 Its norms pertain to various constitutional aspects of the EU, and in 45 particular to inter-institutional relations or intra-institutional organisation. However, this does not preclude the development of material EUCL, in principle. In this chapter, I will focus on constitutional EUCL, whether it is inter-institutional or inter-state, as this provides a nice contrast to the constitutional EUGP discussed in the previous section.
The examples of constitutional EUCL one fi nds in practice may be organised under two headings: inter-institutional and inter-state. 47 There are more examples of the former than of the latter, for reasons that have to do with the jurisgenerative effects of the self-organisation powers of EU institutions and their duties of loyal co-operation. 48 Of course, examples of EUCL are mostly historical to the extent that EUCL, once it is suffi ciently established to be qualifi ed as such, is often rapidly codifi ed into EU primary law for reasons of legal security. Inter-institutional EUCL is also often turned into inter-institutional agreements. To that extent, EUCL may be compared to EUGP whose relationship to EU primary law is dynamic and characterised by the toing and froing of codifi cation and interpretation processes. Among historical examples of norms of inter-institutional EUCL, on the one hand, one may mention the 1966 Compromis du Luxembourg 49 or the Parliament ' s role in the consultation procedure. 50 Both practices arose as custom and were then codifi ed into EU primary law. Historical examples of inter-state EUCL, on the other, may be found in the EU standards for enlargement 51 or for the election of CJEU judges (Article 255 TFEU).
As I explained in the introduction, it is diffi cult to fi nd many examples of EUCL in the CJEU ' s case law. The latter only rarely mentions inter-institutional practices, and, even more rarely, inter-state practices. When it does, moreover, it does not refer to them expressly as ' customary ' . The only exception is Advocate General Maduro ' s 2007 Opinion which refers explicitly to ' extra-statutory customs ' and to ' precedents ' from the institutions or Member States. 52 Unsurprisingly, therefore, the Court ' s reasoning is also usually very brief. The CJEU ' s case law on EUCL confi rms the distinction between inter-institutional and inter-state customary law, albeit not nominally, of course. The Court has never accepted a case of inter-state customary law to date. The reasons given are either that such law could be equated to an amendment of the EU Treaties contrary to Article 48 TEU, as in the Defrenne I case, 53 or that it would be overriding or derogating from them. 54 The Court ' s concern seems to be the protection of the settlements agreed at times of Treaty revisions. The Court has been equally hard on ' negative practice ' or custom when it is invoked to derogate from a norm of EU primary law that is no longer practised. 55 It has been more generous in recognising instances of inter-institutional customary law, 56 however. 57 Thus, one could mention the confi rmation by the Court of the legality of a resolution of the Parliament to hold meetings of its committees and political groups in Brussels 58 or the legality of the management committee procedure. 59 At fi rst sight, this reluctance of the Court is surprising because, whether in domestic or international law, courts are the ones vested with the pre-enforcement identifi cation of customary law, and arguably with its validation. There are many reasons one could venture, however. The fi rst one, of course, and the most charitable one, is the lack of relevance of EUCL in practice and hence the few customary norms to actually enforce. The second reason may be that the CJEU in reality resorts to other sources to do what a domestic or international court would usually do with customary law. As a matter of fact, the CJEU uses general principles to fi ll gaps or to specify indeterminate EU law norms, both functions customary law usually fulfi ls in domestic and international law. 60 This is not surprising given how closely related judicial reasoning and general principles are to one another in general. Nor should it come as a surprise given how unconstrained judicial lawmaking generally is in EU law, by comparison to domestic law, but especially to international law.
As I argued before, however, the lack of recognition of EUCL in judicial practice does not take anything away from the latter ' s independently acquired validity through practice. Nor does it prevent other EU institutions, such as the Council or the Commission, from recognising it, and thereby arguably validating it, if need be.
B. EU Customary Law and the Other Sources of EU Law
One of the features of the EU legal order, especially by comparison to international law, is that its sources are ranked by reference to one another. One may see this as a sign of the constitutionalisation of EU law, but the hierarchy of sources of EU law may also be justifi ed more generally on grounds of procedural legitimacy.
While EU primary law is usually ranked fi rst and EU secondary law last, a growing trend in recent years has been the distinction, within EU primary law, between a constitutional and superior tier of EU primary law, which includes EU fundamental rights, 61 and a lower tier. This has consequences in turn for the rank of EUCL in the EU legal order. That rank matters, fi rst, by reference to written sources such as EU primary and secondary law, but also, second, to non-written sources of EU law such as EUGP.
(i) EU Customary Law and the Written Sources of EU Law
Like EUGP, EUCL is dynamic in its relationship to written EU law. Once it is suffi ciently established, it is often codifi ed into written law. Of course, nothing prevents codifi ed EUCL from being interpreted specifi cally or differently and hence from giving rise to a new subsequent practice and hence to a new custom.
EUCL, especially when it is constitutional, can be codifi ed ( ' germinated ' ) 62 into EU primary law, but also, when it is inter-institutional, into inter-institutional agreements. 63 As a matter of fact, EU primary law has been progressively amended and made more fl exible through different instruments of amendment/revision, and this has enhanced these forms of codifi cation of EUCL even further. Furthermore, the recognition of inter-institutional agreements as a source of binding EU law by the Lisbon Treaty (Article 295 TFEU) 64 or the enhanced co-operation mechanism (Articles 20 TEU and 328 TFEU) amount to another way in which EU Treaties accommodate within EU primary law inter-state or inter-institutional practices that may become or already amount to EUCL. The CJEU itself has often contributed to the establishment of these constitutional conventions in the making, by turning them into correct interpretations of EU primary law. 65 As a result, the relationship between EUCL and written sources of EU law is fl uid.
Importantly, given the superior rank of EU primary law in the EU legal order, EU primary law is taken as setting constraints on the validity of EUCL. This is one General Principles and Customary Law in the EU Legal Order of the key differences between EUCL and customary international law. Constitutional constraints on customary international law are quite common in domestic law, however. 66 In EU law, constitutional constraints on EUCL include the following EU primary law rules and principles in particular: rules on the attribution of competences (Articles 4(1) and 5(1) TEU) and the principles of institutional balance (Article 13(2) TEU), of institutional autonomy and of loyal co-operation (Article 4(3) TEU), all of them both inter-state and inter-institutional.
Interestingly, most of these constraints are general principles identifi ed by the CJEU itself, whether or not they have yet been codifi ed into EU primary law. This raises the question of constitutional EUCL and of the applicability of the formal priority of rank of EU primary law to that kind of EUCL. This is a problem currently faced by constitutional EUGP and their relationship to contrary EU primary law. In these cases, as I explained before, formal hierarchies do not seem to help resolving normative confl icts between EUGP and EU primary law norms, thereby leaving their resolution to material normative hierarchies.
The constitutional equivalence of certain norms of EUCL and EU primary law may therefore constitute an exception to the CJEU ' s ruling that inter-state and inter-institutional EUCL may not contradict or derogate from EU primary law. 67 The justifi cation for this ' rigid ' approach, to quote Advocate General Maduro, to the priority of EU Treaties is the formal procedure of revision of those treaties. 68 Of course, this argument is understandable when the priority of EU Treaties over EUCL is discussed by contrast to the relationship of equivalence between international treaties and customary international law. It is also envisaged with respect to the relevance of the VCLT in matters of EU Treaties -Article 48 TEU is meant to work as a lex specialis . This is particularly striking with reference to the exclusion of subsequent treaty practice under Article 31(3)(c) VCLT, but also of established practice under Article 5 VCLT or, more generally, of the possibility of treatyderogating customs (indirectly tolerated by Article 39 VCLT). 69 However, once the issue is approached from an internal EU constitutional perspective, it is unclear that the ' rigid nature of the founding Treaties ' can be a suffi cient argument in order to rank constitutional EUCL below EU primary law. Confl icts between them should rather be resolved through balancing and by reference to material normative hierarchies when they exist.
(ii) EU Customary Law and the Other Unwritten Sources of EU Law
Even though the relationship between unwritten sources of EU law is not foreseen by the formal hierarchy of sources of EU law, it is important to consider it carefully, not the least because it may affect our discussion of the relationship between EUCL and EUGP later in this chapter.
Qua unwritten EU law, EUCL should be compared to other unwritten sources of binding and non-binding EU law. The latter include gentlemen ' s agreements 70 and other non-binding conventions between EU Member States or institutions. I will focus on the former in this section: they include EUGP and EU judicial law.
First of all, the relationship between EUCL and EUGP. As I explained before, customary law and general principles are usually very diffi cult to distinguish. This may be explained by reference to the ambivalence about the source of general principles that are sometimes regarded as a type of norms and sometimes as both a type of norms and a source of these norms. Further, the unwritten nature of general principles and the fact that customary law often entails general principles also contribute to their frequent confl ation. In international law, the tendency to confl ate them has even become strategic since general principles tend to be easier to establish procedurally than customary international law for they do not require a practice. 71 Curiously, in EU law, this discussion has not yet taken place. There is no trace of it in the CJEU ' s case law either. This is even more surprising as many EUGP have arisen from inter-state practice, such as EU fundamental rights or the proportionality principle. Moreover, the comparative law method used by the CJEU in ascertaining the existence of some EUGP is reminiscent of the method used by domestic or international courts to establish the inter-state practice constitutive of customary law. Finally, EUGP and EUCL have a certain dependence on judicial reasoning and recognition in common.
Second, EUCL and judicial law-making by the CJEU. When the Court interprets EU law infra or praeter legem , it contributes to its development, thereby contributing to EU law-making writ large. It actually sometimes does so in circumstances where there is an existing inter-state and/or inter-institutional practice. The question that arises in this context is whether EU judicial law should comply with the conditions for the identifi cation or formation of customary law, ie establishing a general, coherent and regular practice and opinio juris , or whether it can expand the scope of EU law without constraints.
This issue arose in the context of the Watson and Belmann case in the 1970s. Advocate General Trabucchi recommended that the Court ascertained the conditions for an inter-institutional and inter-state ' rule of custom and practice ' before expanding the personal scope of the principle of free movement of persons to 70 See Blanchet and Keller-No ë llet (n 9) 247 -48. 71 include tourists under EU Treaties. 72 He was not followed by the Court, however. The CJEU interpreted EU primary law by extending its personal scope without fi rst establishing the existence of an inter-institutional or inter-state custom to that extent and without ascertaining the other conditions for the existence of a custom in that context. 73 The CJEU ' s approach to the potential relationship between judicial interpretations of EU law and EUCL confi rms the way in which it identifi es and develops general principles in its case law, ie without much attention to their sources. EU judicial law or, in the case of EUCL, EU judicial custom seems to be self-suffi cient. 74 
(iii) Functions of EU Customary Law
The functions of EUCL are the same as those of customary law in domestic and international law. As this was famously captured in Article 1(2) Swiss Civil Code, its primary role actually lies in complementing written law. Customary law fi lls the gaps left by written law, on the one hand, and helps making it more specifi c when it is indeterminate, on the other.
This has been confi rmed for EUCL by Advocate General Maduro. 75 The CJEU has not been more explicit about the role played by EUCL in the EU legal order. What is clear from the Court ' s practice, however, is that, when there is EU primary law in place, EUCL may only be used to develop it infra or praeter legem , but never contra legem . EUCL cannot be invoked either to amend 76 or derogate 77 from EU primary law. This is a consequence of the primacy of EU primary law mentioned before.
At fi rst sight, the lack of relevance of EUCL in practice does not come as a surprise given its complementary functions. After all, as has been the case in domestic law, the development of the EU legal order and the progressive codifi cation of practices imply a reduced relevance of EUCL over time. The diffi culty, however, is that it has always been like that in EU law. 78 Moreover, this has been the case both for material and constitutional EUCL, whereas domestic constitutional customs tend to remain in place and fl ourish even in well-established legal orders.
The grounds for the sidelining of EUCL are to be found elsewhere, as a result. There are at least four reasons one could put forward for the limited role of EUCL in the EU legal order: the supranationality of EU law, its democratic legitimacy, its complex vertical and horizontal division of powers, and its jurisprudential nature.
First of all, the supranationality of EU law. One of the specifi cities of the EU qua international organisation is its supranational nature. This may be verifi ed in numerous features of its legal order, but especially in the EU law-making process. The sources of EU law are such that EU Member States are no longer the sole lawmakers. This even applies to the EU Treaties whose adoption and revision procedures include EU institutions. Some of them represent the interests of Member States albeit on majoritarian grounds (Council), while others represent EU citizens (Parliament) or even the interest of the EU itself (Commission) (Article 10 TEU). No wonder, then, that a source such as EUCL whose subjects could be either states or institutions only does not fare very well in this supranational setting. Of course, nothing precludes certain normative practices and hence EUCL from being both inter-state and inter-institutional, thereby abiding by the supranational specifi city of EU law. This was actually Advocate General Trabucchi ' s argument in the context of the free movement practice in Watson and Belmann . 79 Thus, whereas EUCL may at fi rst seem to be at odds with supranational EU law-making, it is in fact compatible with it provided it is both inter-state and inter-institutional.
Secondly, the democratic legitimacy of EU law. Another characteristic of the EU ' s supranational legal order is that its legitimacy is democratic and hence ultimately grounded in the political equality of EU citizens (Article 9 TEU). More specifi cally, it is through the involvement of the European Parliament in most EU law-making procedures that EU law ' s democratic justifi cation is acquired. Even if inter-state EUCL may be said to be indirectly democratic to the extent that it is through the general practice of democratic Member States that it is adopted, the implication of the EU Parliament qua requirement of supranational democracy is not necessarily given. The same may be noted of some instances of interinstitutional EUCL in which the equal participation of the European Parliament is not necessarily granted. It is without surprise therefore that the lack of democratic legitimacy also underpins Advocate General Maduro ' s rejection of derogatory EUCL: he refers to ' EU citizens ' and to the ' reinforced legitimacy ' of the EU Treaties. 80 Of course, there is a paradox in considering EUCL as lacking indirect democratic credentials when EUGP are increasingly used in the CJEU ' s case law, including in order to derogate from EU Treaties, and without any reference to either EU citizens ' or the EU Parliament ' s approval.
Thirdly, the complex horizontal and vertical division of powers in EU law. Another feature of the EU legal order is its complex division of powers. It is a combination of horizontal (between EU institutions) and vertical (between EU Member States and the EU) division, the former replicating some of the latter to a certain extent. The way in which EUCL is made may at fi rst be considered as a threat to this sensitive balance of powers. 81 After all, even when it arises from a combination of inter-state and inter-institutional practice, it is diffi cult to see how it could abide perfectly by the constitutional constraints and procedures set by the EU Treaties to respect that balance. In those conditions, the fear is that EUCL could contribute to the ' competence creep ' already at work in the EU. Interestingly, however, EUGP themselves have also been criticised for contributing to that ' competence creep ' , as I explained before. In this respect, one may consider the combined inter-state and inter-institutional dimension of EUCL as vouching for a greater respect of the sensitive vertical and horizontal balance of powers within the EU. After all, EUCL derives from inter-state and inter-institutional practice and opinio juris , and hence from what both the Member States and institutions see as being the right division of powers in practice.
Finally, the jurisprudential nature of EU law. The CJEU has played a crucial role in the development of the EU legal order qua autonomous legal order. Nowhere is that role more tangible than in the context of the sources of EU law: they have been gradually moulded by the Court, whose role has been to ascertain norms arising from these sources and sometimes even to validate them. The lack of case law, and of careful reasoning, about EUCL in the Court ' s practice may be explained by the very role the CJEU plays within the EU legal order itself. This came out clearly from its reasoning in Watson and Belmann , and from the hiatus between the proposed reasoning in the Advocate General ' s opinion and the Court ' s. The Court does not see the need to justify its reasoning by grounding it in (other) sources of EU law. In turn, this explains why it is not interested in identifying new constraints on its reasoning based on inter-state or inter-institutional practice. As a matter of fact, this accounts for the comparative advantage of EUGP over EUCL for the CJEU: EUGP are easier to establish than EUCL, do not constrain judicial reasoning as much as EUCL and fulfi l some of the gap-fi lling functions of EUCL. In other words, the CJEU prefers to claim the autonomy of EU law and to avoid reliance on EUCL exactly because it gives itself more fl exibility. If it had to identify customary principles at Member State level, it could never have decided cases such as Omega or Mangold in the way it did.
Interestingly, some of these grounds for the limited role of EUCL in practice are currently under strain. This is because the EU is changing internally, but also externally in its relationship to other states and international organisations.
First of all, the return of inter-state law in the EU. There has been a clear intergovernmental trend at play within the EU since 2011. This has in particular led to the (re)introduction of international law methods and sources in the relations between EU Member States, including on issues which would have been dealt with through the m é thode communautaire and through EU law at earlier times.
It suffi ces to mention the various inter-state treaties concluded in the wake of the fi nancial crisis since 2008, but also the ways in which these instruments have led to the twisting or softening of the EU constitutional framework. 82 Of course, the EU Treaty crisis is not a new phenomenon: it has been with us since 2004 and the failure of the Constitutional Treaty. What is new, however, is that the increased fl exibilisation introduced or revised in the EU Treaties at Lisbon (eg simplifi ed revision procedures under Article 48 TEU, fl exibility clause under Article 352 TFEU or enhanced co-operation under Article 20 TEU) have not managed to bring EU Member States back to EU primary law. On the contrary, Member States have retreated into the inter-governmental periphery, both in terms of institutions and sources of law-making. Under these circumstances, one should make a virtue of a necessity, and bring inter-state conventions and customs back into the scope of EU law by broadening the sources of EU law. 83 This would ironically ensure that the constitutional and democratic constraints of EU law are respected. Maintaining the integrity of the EU legal order may now come at this price.
Secondly, the questioning of judicial law in the EU. The role of the Court in EU law-making is being challenged, especially when contrasted with that of EU Member States. Of course, the opposition between legislation and judicial law is common in any democracy. What is specifi c in the EU, however, is that it is also a polity of democratic states. 84 This implies that the democratic legitimacy of judicial law also needs to be accounted for from an inter-state perspective. In this context, one may hope the CJEU could refer more regularly and more rigorously to EUCL to support its reasoning and interpretations in the future. This is even more important after Opinion 2/13 and the direction in which the CJEU is leading the Member States in terms of international law. 85 
IV. General Principles qua EU Customary Law
A. Sources of General Principles Common to the Laws of the Member States
Many EUGP arise from inter-state practice and come very close to customary general principles. This is clearly the case of the EUGP that are ' common to the laws of EU Member States ' . While these principles are one out of four types of EUGP, they are also the most specifi c ones in EU law and the kind of general principles that have been most prevalent in the EU legal order. As a matter of fact, EUGP and EUCL are even more intimately related than general principles and custom in other legal orders. Indeed, they share similar identification and formation criteria. First of all, the comparative law method used by the CJEU in ascertaining the existence of some EUGP 86 is reminiscent of the method used by domestic or international courts to establish the interstate practice constitutive of customary law. Secondly, the inter-state practice the CJEU is after is general only, and need not be unanimous for a general principle to be considered as sufficiently common to become an EU general principle. Thirdly, the reference to domestic case law in that context comes close to the establishment of EU Member States ' opinio juris : the practice of domestic courts is indeed evidence of the grounds for compliance behind the practice.
All this confi rms that EUCL could in fact be regarded as the source of some EUGP. If this is the case, it is important the CJEU acknowledges and complies with customary law reasoning in all cases pertaining to the general principles common to EU Member States.
This would be particularly justified now that the increasing relevance of EUGP in the EU legal order and their development by the CJEU are facing challenges. Some of these challenges could indeed be met were the customary source of some EUGP clearly recognised and the Court ' s reasoning adapted accordingly. This is the case primarily of the need to enhance the constraints on the CJEU ' s law-making powers and judicial reasoning. EUCL has indirect democratic credentials that derive from (non-judicial) inter-state practice that EUGP do not have in this respect. A second challenge lies in the ' competence creep ' through EUGP that some have identified in practice. 87 The customary law-ascertainment process in the Court ' s reasoning could contribute to make those principles more attuned to an inter-state and inter-institutional practice in a given area and hence to preserving the allocation of powers within the EU. 86 See Case C-11/70 Handelsgesellschaft (n 29). 87 See eg Prechal (n 36).
B. EU Fundamental Rights qua EU Customary Law
Among the EUGP that stem from EU Member States ' common principles, the most historical and fundamental ones in the EU legal order are EU fundamental rights. They developed as general principles through the CJEU ' s case law. 88 As a matter of fact, EUGP are still recognised as a source of these rights now that EU fundamental rights have been codifi ed into the EU Fundamental Rights Charter (Article 6(3) TEU; Article 52(4) EUFRC; Preamble to the EUFRC) and in other parts of EU primary and secondary law. True, from 2010 onwards, the Charter has been treated as a starting point in the CJEU ' s reasoning on EU fundamental rights. 89 However, this has not always been followed strictly. Importantly, moreover, this does not imply a priority in reasoning with either a Charter right or a general principle, nor a formal hierarchy in case of confl ict between them. As I explained before, indeed, the normative relations between EUGP, on the one hand, and between EUGP and other sources of EU law, on the other, do not fi t the formal hierarchy of sources very well in practice. Thus, no formal priority or hierarchy should be assumed between the EU fundamental rights of Article 6(1) and (3) TEU depending on their respective sources (see also Article 52(4) EUFRC a fortiori). 90 Based on my argument in the previous section, EU fundamental rights could actually be approached as customary in source. Not only does this interpretation fi t the sources of EU fundamental rights, but it also best justifi es their specifi cities.
In terms of sources, on the one hand, EU fundamental rights are said to arise bottom-up from EU Member States ' respective internal practices of fundamental rights. Once there is suffi cient commonality in that practice, even if it is not unanimous as confi rmed by the CJEU in the Omega case, 91 these rights may become EU fundamental rights. Moreover, EU fundamental rights work as protection maxima and not as minimal thresholds of protection. 92 Both features are best explained by reference to their customary source.
General Principles and Customary Law in the EU Legal Order
On the other hand, the customary approach to EU fundamental rights best accounts for their specifi cities in practice.
First of all, the function of EU fundamental rights may be compared neither to domestic (federal) fundamental rights nor to international fundamental rights. 93 This can be checked easily by reference to their personal (Article 51(1) EUFRC) 94 and material scope (Article 51(1) EUFRC), but also to their maximal rather than minimal nature (Article 53 EUFRC). 95 These two features are best justifi ed if the sources of EU fundamental rights are considered to be transnational and to grow out of the intra-and inter-state practice of EU Member States, rather than imposed top-down and in a centralised fashion on them. Second, there is no general human rights competence of the EU. EU fundamental rights have indeed grown out of domestic fundamental rights in joint spheres of competence. 96 The customary account of the sources of EU fundamental rights therefore succeeds in squaring the human rights duties of EU Member States nicely with the principle of conferral of powers.
Third, EU fundamental rights are only rarely applied and interpreted in conjunction with international human rights (except for the ECHR on grounds of Article 53(3) EUFRC). This is best justifi ed by reference to the customary and transnational nature of EU fundamental rights: it is because EU fundamental rights have grown from the inside and from each Member State ' s practice as an integrated 97 fundamental rights regime that they are not concerned with minimal external guarantees that apply directly to those Member States ' own fundamental rights regimes. Finally, EU fundamental rights work as unwritten constitutional constraints on EU primary law. This is best justifi ed again once their sources are considered as customary and concurrent to EU primary law, rather than internal to the latter (see also Article 52(4) EUFRC a fortiori with respect to the Charter itself and Article 6(1) TEU). This is a common argument made about domestic constitutional customary law and its role as supra-constitutional constraint.
One should therefore hope for more consideration of the customary source of EU fundamental rights in future reasoning by the CJEU. Some authors, such as Grainne de B ú rca, 98 have actually already recommended, albeit on different grounds, that the Court resorts to a more rigorous comparative law method in its human rights reasoning. 99 This would actually merely imply a return to the comparative fundamental rights reasoning used by the Court in its original decisions on fundamental rights. 100
V. Conclusions
The doctrine of sources constitutes an interesting angle to grasp the comparative nature and role of EUGP in the EU legal order. Unlike previous research on the topic, this chapter ' s comparative focus has not been on their relationship to EU primary law, but to another source of unwritten EU law: EUCL.
Contrary to what is the case in domestic and international law, customary law has been largely neglected in the EU legal order, and so has its relation to EUGP. This is particularly striking as the latter relationship has long obsessed domestic and international lawyers. There have been different reasons for these debates in domestic and international law: both general principles and customary law are unwritten sources of law, and they actually share some dimensions in their identifi cation and formation processes; there is an ambivalence between general principles qua source and qua type of norms, and customary law is actually the source of many principles qua norms; fi nally, that ambivalence has been used strategically, especially in international law, to escape the conditions of identifi cation and formation of one or both sources.
This chapter started by fl eshing out the comparative imbalance in EU law between the qualitative and quantitative importance of EUGP and the relative irrelevance of EUCL. Some reasons for the reluctance towards EUCL in EU law have been identifi ed and then debunked in the chapter: the supranationality of EU law, its democratic legitimacy, its idiosyncratic vertical and horizontal division of powers, and its jurisprudential nature. The chapter also explained how some of these grounds are currently under strain and are turning into arguments for EUCL. The EU is changing internally, but also externally in its relationship to other states and international organisations. In these circumstances, EUCL may have a new role to play, especially in light of two important challenges: the role of international law in the EU and the growing critique of the role of the CJEU.
After exploring EUGP ' s and EUCL ' s respective types, sources (respectively, source-based relations) and functions in EU law by comparison to domestic and international law, this chapter uncovered and explained some of their ties both in terms of functions and of sources. On that basis, it argued that the most important EUGP for the development of the EU legal order, ie the general principles common to the laws of EU Member States, are best understood as customary law principles. This approach accounts in particular for their convergent practice of identifi cation that is comparative, general and judicial. The argument was then exemplifi ed in the fi eld of EU fundamental rights. The proposed customary reading of EU fundamental rights not only accounts for the practice of identifi cation of these rights and their role in EU law, but justifi es some of their specifi c traits, and in particular: their transnational nature by contrast to both domestic or international human rights law; their remote relation to international human rights law; their concurrent relationship to EU primary law; and the lack of a general fundamental rights competence of the EU.
The upshot of the proposed argument is the enhanced legitimacy of EUGP qua EUCL. The customary reading helps to address some of the current challenges facing EUGP. It makes those principles arguably less dependent on judicial law and the CJEU, more comparative and less threatening to the vertical and horizontal allocation of powers within the EU. In the context of EU fundamental rights, this argument is also a signal to the CJEU whose future case law on human rights could gain in democratic legitimacy were it to be more comparative and attuned to the domestic practices of EU Member States.
